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(4) All information gathered by the
Surety in reviewing the Principal’s ap-
plication;

(5) All documentation of any of the
events set forth in §115.35(a) or
§115.65(c)(2);

(6) All records of any transaction for
which the Surety makes payment
under or in connection with the bond,
including but not limited to claims,
bills (including lawyers’ and consult-
ants’ bills), judgments, settlement
agreements and court or arbitration
decisions, consultants’ reports, Con-
tracts and receipts;

(7) All documentation relating to ef-
forts to mitigate Losses, including doc-
umentation required by §115.34(a) or
§115.69 concerning Imminent Breach;

(8) All records of any accounts into
which fees and funds obtained in miti-
gation of Losses were paid and from
which payments were made under the
bond, and any other trust accounts,
and any reconciliations of such ac-
counts;

(9) Job status reports received from
Obligees and documentation of each
unanswered request for a job status re-
port; and

(10) All documentation relating to
any collateral held by or available to
the Surety.

(¢) Purpose of audit. SBA’s audit will
determine, but not be limited to:

(1) The adequacy and sufficiency of
the Surety’s underwriting and credit
analysis, its documentation of claims
and claims settlement procedures and
activities, and its recovery procedures
and practices;

(2) The Surety’s minimization of
Loss, including the exercise of bond op-
tions upon Contract default; and

(3) The Surety’s loss ratio in com-
parison with other Sureties partici-
pating in the same SBA Surety Bond
Guarantee Program to a comparable
degree.

(d) Investigations. SBA may conduct
investigations to inquire into the pos-
sible violation by any Person of the
Small Business Act or the Investment
Act, or of any rule or regulation under
those Acts, or of any order issued under
those Acts, or of any Federal law relat-
ing to programs and operations of SBA.

§115.31

Subpart B—Guarantees Subject to
Prior Approval

§115.30 Submission of Surety’s guar-
antee application.

(a) Legal effect of application. By sub-
mitting an application to SBA for a
bond guarantee, the Prior Approval
Surety certifies that the Principal
meets the eligibility requirements set
forth in §115.13 and that the under-
writing standards set forth in §115.15
have been met.

(b) SBA’s determination. SBA’s ap-
proval or decline of a guarantee appli-
cation is made in writing by an author-
ized SBA officer. The officer may pro-
vide telephone notice before the Prior
Approval Surety receives SBA’s guar-
antee approval form if the officer has
already signed the form. In the event of
a conflict between the telephone notice
and the written form, the written form
controls.

(c) Reconsideration-appeal of SBA de-
termination. A Prior Approval Surety
may request reconsideration of a de-
cline from the SBA officer who made
the decision. If the decision on recon-
sideration is negative, the Surety may
appeal to an individual designated by
the AA/SG. If the decision is again ad-
verse, the Surety may appeal to the
AA/SG, who will make the final deci-
sion.

(d) Notice and payment to SBA. When
the Surety has Executed a Final Bond,
including a Final Bond under a bonding
line, the Surety must complete the
Prior Approval Agreement, and submit
the form, together with the Principal’s
payment for its guarantee fee (see
§115.32(b)) to SBA within 45 days, or in
the case of a bonding line, within 15
business days (see §115.33(d)(2)) after
Execution of the bond.

§115.31 Guarantee percentage.

(a) Ninety percent. SBA reimburses a
Prior Approval Surety for 90% of the
Loss incurred and paid if:

(1) The total amount of the Contract
at the time of Execution of the bond is
$100,000 or less; or

(2) The bond was issued on behalf of
a small business owned and controlled
by socially and economically disadvan-
taged individuals or on behalf of a
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§115.32

qualified HUBZone small business con-
cern.

(b) Eighty percent. SBA reimburses a
Prior Approval Surety in an amount
not to exceed 80% of the Loss incurred
and paid on bonds for Contracts in ex-
cess of $100,000 which are executed on
behalf of non-disadvantaged concerns.

(c) Contract increase to over $100,000. If
the Contract amount increases to more
than $100,000 after Execution of the
bond, the guarantee percentage de-
creases by one percentage point for
each $5,000 of increase or part thereof,
but it does not decrease below 80%.
This provision applies only to guaran-
tees which qualify under paragraph
(a)(1) of this section.

(d) Contract increase to over $1,250,000.
If the Contract amount increases above
the statutory limit of $1,250,000 after
Execution of the bond, SBA’s share of
the Loss is limited to that percentage
of the increased Contract amount
which the statutory limit represents,
multiplied by the guarantee percentage
approved by SBA. For example, if a
Contract amount increases to
$1,375,000, SBA’s share of the Loss
under an 80% guarantee is limited to
72.73% [1,250,000 /
1,375,000=90.91%%80%="72.73%1.

(e) Contract decrease to $100,000 or less.
If the Contract amount decreases to
$100,000 or less after Execution of the
bond, SBA’s guarantee percentage in-
creases to 90% if the Surety provides
SBA with evidence supporting the de-
crease and any other information or
documents requested.

[61 FR 3271, Jan. 31, 1996, as amended at 64
FR 18324, Apr. 14, 1999]

§115.32

(a) Surety’s Premium. A Prior Ap-
proval Surety must not charge a Prin-
cipal an amount greater than that au-
thorized by the appropriate insurance
department. The Surety must not re-
quire the Principal to purchase cas-
ualty or other insurance or any other
services from the Surety or any Affil-
iate or agent of the Surety. The Surety
must not charge non-Premium fees to a
Principal unless the Surety performs
other services for the Principal, the ad-
ditional fee is permitted by State law,
and the Principal agrees to the fee.

Fees and Premiums.
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(b) SBA charge to Principal. SBA does
not charge Principals application or
Bid Bond guarantee fees. If SBA guar-
antees a Final Bond, the Principal
must pay a guarantee fee equal to a
certain percentage of the Contract
amount. The percentage is determined
by SBA and is published in Notices in
the FEDERAL REGISTER from time to
time. The Principal’s fee is rounded to
the nearest dollar and is to be remitted
to SBA by the Surety together with
the form required under §115.30(d). See
paragraph (d) of this section for addi-
tional requirements when the Contract
amount changes.

(c) SBA charge to Surety. SBA does
not charge Sureties application or Bid
Bond guarantee fees. Subject to
§115.18(a)(4), the Surety must pay SBA
a guarantee fee on each guaranteed
bond (other than a Bid Bond) in the or-
dinary course of business. The fee is a
certain percentage of the bond Pre-
mium, determined by SBA and pub-
lished in Notices in the FEDERAL REG-
ISTER from time to time. The fee is
rounded to the nearest dollar. SBA
does not receive any portion of a Sure-
ty’s non-Premium charges. See para-
graph (d) of this section for additional
requirements when the bond amount or
the Contract amount changes.

(d) Contract or bond increases/de-
creases—(1) Notification and approval.
The Prior Approval Surety must notify
SBA of any increases or decreases in
the Contract or bond amount that ag-
gregate 25% or $50,000, as soon as the
Surety acquires knowledge of the
change. Whenever the original bond
amount increases as a result of a single
change order of at least 256% or $50,000,
the prior written approval of such in-
crease by SBA is required on a supple-
mental Prior Approval Agreement
(Supplemental Form 990) and is condi-
tioned upon payment by the Surety of
the increase in the Principal’s guar-
antee fee as set forth in paragraph
(d)(2) of this section.

(2) Increases; fees. Notification of in-
creases in the Contract or bond amount
under this paragraph (d) must be ac-
companied by payment of the increase
in the Principal’s guarantee fee com-
puted on the increase in the Contract
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